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 Not every case can be settled.  There are middle roads between peace in our time and 

nuclear Armageddon.   Whether it is only one or two issues or everything, there are methods of 

litigation which can minimize its destructive effects on the parties’ future relationship.  Here are 

a few examples which have been successfully utilized in past. 

The Non-Trial Trial 

 This technique requires four prerequisites:  

• Two lawyers who trust each other and have reasonably good client control 

• Two clients who understand the strategy and are willing to cooperate 

• A cooperative court  

• Disagreements that are over application of the facts, not over the facts themselves 

 The underlying basis of the “nontrial trial” is that many decisions by a trial court are 

discretionary. The “cooperative court” requirement entails a judge who is a known quantity and 

decides contested issues within discretionary limits. The theory behind this concept is that if both 

lawyers and their clients knew what the judge would do without a full-blown trial, they could 
                                                 
1 Part of this material is adapted from Gregg Herman, “Settlement Negotiation Techniques in Family Law:  A Guide 
to Improved Tactics and Resolution” published by the ABA Family Law Section. 



simply tell their clients, who could then avoid the costs of a trial and just agree to the inevitable. 

After all, if the decision is within the trial court’s discretion, then it is bulletproof on appeal 

anyway. (I know, I know—there are appellate decisions to the contrary. But let’s deal with the 

norm rather than the exception.) 

 This technique is best utilized on the day of the trial since there is no going back, but it 

can also be used at pretrials. Whatever the purpose of the court date, the clients are informed in 

advance that the lawyers will present the issue informally to the judge. The judge must be a 

willing participant—some judges are and some are not—which requires assuring the judge that if 

the effort fails, neither side will ask the judge to recuse himself. The lawyers then informally 

argue the case before the judge and ask for his opinion. The judge will tell the lawyers what the 

ruling would likely be under those facts. The lawyers then tell their clients (if the conference is 

held in chambers), and the clients agree to the eventual order. In cases where the facts are not in 

dispute and the ruling is discretionary, the savings can be significant. 

 Some judges are uncomfortable with this approach as they are being asked to prejudge 

the case and therefore may have to disqualify themselves if the process fails. The potential for 

disqualification, however, is easily overcome. By virtue of the fact that they are asking the court 

for input, the parties are waiving the right to ask for disqualification if dissatisfied with the 

proposed order. Some courts will require this waiver on the record. 

 There is, of course, a well-recognized alternative dispute resolution technique of a mock 

trial that works very similarly to the nontrial trial except that it is far more formal and often 

includes calling witnesses and using the rules of evidence. Although this technique does have 

value in resolving cases, it is difficult to see how the costs are significantly less than a full trial 

before a court. In addition, since many issues in family court are highly discretionary, the 



findings of a mock court may be quite different than the findings of the judge who would 

ultimately hear the matter. Therefore, this is essentially a very informal variety of the mock trial, 

but one that would save time and costs by not utilizing the rules of evidence and by having the 

fact finder at the mock trial the same as the one at a real trial. 

 The danger in this technique rests in the waiver of any appellate remedies. Judges, of 

course, are subject to the same personal biases as everyone else, so if the particular judge needs 

to be constrained by the fear of a potential appeal, this is not a good technique for that case. 

 

Phone a Friend 

 Sometimes there is insufficient time or money for mediation or perhaps a judge who 

refuses to participate in the nontrial trial or other reasons why none of the above techniques will 

work. As with the television game show, it is a good idea to have a few friends on your contact 

list whom you can call upon in a pinch: Conference calling a friend with the opposing counsel 

might help everyone involved get past a logjam, either by having the friend suggest a new 

approach or by expressing an independent opinion that causes one or both sides to compromise 

their position.  Ideally, the friend will be one who is universally respected so that the other 

lawyer will respect his judgment. And, of course, the friend must be generous with his time. 

Such friends are rare, but they are out there, frequently willing to help without cost (although at 

least a thank-you note, if not a small gift, would be welcome). 

 The risks are similar to the “nontrial trial”, for example in the lack of appellate review.  

Both attorneys must convince their clients to go along with the plan, whether they get the answer 

they want or not.  And finally, neither attorney can take the answer personally.  It would be 

disingenuous to ask a friend for advice, then get angry at not getting the hoped-for response.  



 

What, Rules of Evidence?  In Family Court? 

Arizona family court rules provide that strict compliance with the rules of evidence 

(comparable to the federal rules of evidence) will only apply if the strict rules are elected in 

advance of the trial. Otherwise, the court is to allow evidence that follows a less strict 

standard.  Here is the rule.  

 
Rule 2. Applicability of Other Rules 
 
A. Applicability of Arizona Rules of Civil Procedure. The Arizona Rules of Civil Procedure 
apply only when incorporated by reference in these rules. 
 
B. Applicability of Arizona Rules of Evidence 
 
1. Upon notice to the court filed by any party at least forty-five (45) days prior to hearing or trial, 
or such other date as may be established by the court, any party may require strict compliance 
with the Arizona Rules of Evidence, except as provided in subdivision 2(B)(3). If a hearing or 
trial is set upon less than sixty (60) days prior notice, the notice provided for in this paragraph 
will be deemed timely if filed within a reasonable time after the party receives notice of the 
hearing or trial date. 
 
2. If no such notice is filed, relevant evidence is admissible, provided, however, that the court 
must exclude evidence if its probative value is outweighed by a danger of one or more of the 
following: unfair prejudice, confusing the issues, undue delay, wasting time, needlessly 
presenting cumulative evidence, lack of reliability or failure to adequately and timely disclose 
same. This admissibility standard replaces Rules 403, 602, 801-06, 901-03 and 1002-1005, 
Arizona Rules of Evidence, except as provided in subdivision 2(B)(3). All remaining provisions 
of the Arizona Rules of Evidence apply. 
 
3. Regardless of whether a notice is filed under subdivision 2(B)(1): 
 

a. Records of regularly conducted activity as defined in Rule 803(6), Arizona Rules of 
Evidence, may be admitted into evidence without testimony of a custodian or other 
qualified witness as to its authenticity if such document (i) appears complete and accurate 
on its face, (ii) appears to be relevant and reliable, and (iii) is seasonably disclosed and 
copies are provided at time of disclosure to all other parties and 
 
b. Any report, document, or standardized form required to be submitted to the court for 
the current hearing or trial may be considered as evidence if either filed with the court or 
admitted into evidence by the court. 



 
C. Applicability of Local Rules. To the extent these rules are inconsistent with local rules, the 
provisions of these rules shall apply. 
 
[I asked an Arizona family law attorney about how these laws are applied and here is his 
response] 
 
The strict rules of evidence is used in many big dollar cases, high conflict cases, and with certain 
lawyers. However, the default provision of less strict rules is the most common.  Note: the strict 
rules of evidence only apply if someone intentionally invokes the strict rules provision.  
 
Since the vast majority of cases do not have any attorneys involved, it is helpful to the judges to 
let people just talk about what is on their minds. Pro se parties are not skilled in the rules and 
thus, would be kept from telling their story if the rule did not exist. Frankly, I find it helpful to go 
with the less strict rules since we are trying the cases to the judge, and the judge should be able 
to separate the real from the unreal. 
 
John E. Herrick 
Attorney at Law 
2600 N. Central Ave., Ste. 900 
Phoenix, Arizona 85004 
602-264-1001; Fax 480-393-5188 
John@HerrickLaw.com  
 

Stipulated Facts and Exhibits Trial 

 In some cases, there are no facts in dispute.  In addition – rules of evidence be damned, 

the court (which is, after all, both the finder of fact and law) will simply admit all exhibits which 

are introduced.  So, rather than go through the motions, a stipulation as to facts and exhibits can 

greatly shorten the proceedings (and please the court). 

 The main advantage to this approach is saving costs for the client, by greatly expediting 

the trial process.  It does so with no harm to the client as the judge is going to hear the evidence 

and see the exhibits anyway.   

 Most importantly, it limits the “blame game” and minimizes the gasoline on the fire 

which is thrown when we lawyers go into trial mode.  This sort of conflict can carry over years 

and years when the clients have to deal with each other for child-related events.  This conflict 



can harm children years in the future.  By avoiding testimony, the parties can minimize some of 

this future harm. The only testimony which may be necessary is the same as required in an 

uncontested divorce. 

 Attached is an example which was used in an actual trial, the names and pertinent facts 

deleted to protect the innocent. 

 

 

 



STATE OF WISCONSIN       CIRCUIT COURT         MILWAUKEE COUNTY 
______________________________________________________________________________  
 
WIFE, 
        Case No. 06-CV-006616 
   Plaintiff, 
          
vs. 
        Case Code:  30405 
HUSBAND, 
 
   Defendants. 
______________________________________________________________________________  
 

STIPULATION AND ORDER AS TO FACTS AND EXHIBITS 
              
 
 It is hereby stipulated by and between the parties hereto, the plaintiff, by and through her 

attorneys, and the defendants, by and through his attorneys,  that the following facts and exhibits 

shall be admitted into evidence at the trial of the above-captioned matter.  Both parties reserve 

the right to object as to the relevance of the information contained in the exhibits: 

STIPULATED FACTS 

1. The Wife is an adult and resides at 123 Street in the City of Milwaukee, Wisconsin. 
 
2. The Husband is an adult and resides at ABC Street, in the City of Milwaukee, 

Wisconsin. 
 
3. The defendant, Wife #2, is an adult and resides at ABC Street in the City of 

Milwaukee, Wisconsin. 
 

4. The Wife and the Husband were married in May of 1964. 
 

5. In 1974 Husband obtained a Haitian divorce from the Wife. 
 

6. Husband married Wife #2 on July 24, 1975. 
 

7. On October 16, 1992, Wife and Husband purchased the property located at 123 Street 
in the City of Milwaukee, Wisconsin, for $52,000.00 
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8. The legal description for the property located at 123 Street in the City of Milwaukee, 
Wisconsin, is as follows:  x42, 123, in the City of Milwaukee, County of Milwaukee, 
State of Wisconsin. 

 
9. On January 21, 2005, the Honorable John J. DiMotto, Circuit Court Judge in and for 

Milwaukee County, in Milwaukee County Circuit Court Case No. 00-FA-0000, 
recognized the validity of Husband’s Haitian divorce pursuant to the Doctrine of 
Comity.  The findings of fact in that case stated in part as follows: 

 
(5) That Respondent [Husband] maintained a relationship with both wives; 
 
(6) That in 1975 there was a conversation involving the Respondent [Husband], 
the Petitioner [Wife] and Wife #2 relating to the Haitan divorce; 
 
(7) That in 1992 the parties bought a home as husband and wife; 
 
(8) That Petitioner [Wife] kept Respondent [Husband] on her employer provided 
health insurance; 
. . .  
 
 (10) That Petitioner filed a Chapter 7 Bankruptcy in the year 2001 claiming 
herself to be unmarried; (11) The parties considered themselves married or 
divorced as a matter of convenience.” 
 

Judge DiMotto held in part, “This Court does accept and recognize the Haitian 
Divorce on the basis of the Doctrine of Comity and on that basis this case is ordered 
dismissed.” 

 
10. Based upon the order of Judge John J. DiMotto in Milwaukee County Case No. 00-

FA-0000, at the time that the plaintiff, Wife, and the Husband purchased the property 
located at 123 Street in the City of Milwaukee, Wisconsin, they were single 
individuals. 

 
11. Neither the Haitian divorce nor the January 21, 2005 order of Judge John J. DiMotto 

in Milwaukee County Case No. 00-FA-0000 divided the parties’ interest in the 
property located at 123 Street in the City of Milwaukee, Wisconsin. 

 
12. On or about September 12, 2002, the Husband was removed from the property 

located at 123 Street in the City of Milwaukee, Wisconsin incident to a battery 
complaint. 

 
13. Husband has not been back to the 123 Street property since he was removed in 

September of 2002. 
 

14. When Husband was removed from the property, he was not permitted to take with 
him his personal belongings. 
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15. Subsequent to Husband’s removal from the house, the Honorable Jeffrey Wagner 

issued a no contact order between Husband and Wife; additionally, Wife obtained a 
four-year injunction against Husband, which was issued in 2002. 

 
16. Husband and Wife compiled a list of property left behind at 123 Street, which is 

identified as an exhibit below. 
 

17. Wife #2 was allowed to pick up some of Husband’s personal property, and Wife #2 
made a list of items returned, identified as an exhibit below. 

 
18. Wife has admitted to retaining twenty of Husband’s guns when he left the property; 

she has sold 13 guns and still has possession of 7. 
 

19. From the time the 123 Street property was purchased until Husband was removed in 
2002, Wife, Husband, and Son all enjoyed the use of the property. 

 
20. After Husband was removed from the South 30th Street property, neither Wife #2 nor 

Husband contributed any funds to the mortgage, taxes, or other expenses relating to 
the property, and neither Wife #2 nor Husband had any use of the property. 

 
 

 
STIPULATED EXHIBITS 

 
300. Summons and Petition in Milwaukee County Case No. 00-FA-0000 – September 

30, 2002   
 

301. Findings of Fact, Conclusions of Law and Order in Milwaukee County Case No. 
00-FA-0000 – January 21, 2005 

 
302. Marriage Certificate of Husband and Wife -  May 29, 1964 

 
303. Haitian Divorce Decree – March 15, 1974 

 
304. Marriage License of Husband and Wife #2 – July 24, 1975 

 
305. Marriage Certificate of Husband and Wife #2 – July 24, 1975 

 
306. Warranty Deed to the property at 123 Street in the City of Milwaukee, Wisconsin, 

recorded as document no. 6683 – November 3, 1992 
 

307. HUD-1 Settlement Statement – October 16, 1992 
 

308. Closing documents from the purchase of the property at 123 Street in the City of 
Milwaukee, Wisconsin 
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309. Property Tax Bills for the property located at 123 Street in the City of Milwaukee, 

Wisconsin – 1997, 1998, 2000, 2001, 2002, 2004, 2005, 2006   
 

310. Checks from Wife and Property Tax Receipts – 2002 and 2006  
 

311. Substitute Form 1098 for Annual Statement of Mortgage Account - 1999-2006   
 

312. Mortgage payment receipts consisting of checks from Wife and Son to Guaranty 
Bank and Transaction Receipts from Guaranty Bank   

 
313. Claimant Information Form for Husband – February 10, 1996 

 
314. Milwaukee Police Department Property Inventory – September 10, 2002 

 
315. Preliminary Financial Disclosure Statement of Wife – October 2002 

 
316. United States Bankruptcy Court, Eastern District of Wisconsin, Voluntary 

Petition – November 2, 2001  
 

317. Associated Bank Statements of Wife – December 2001 through December 2006 
 

318. Federal Tax Return for Husband and Wife - 1992 
 

319. Tax Returns of Wife – 2000 through 2006 
 

320. Tax returns of Wife #2 –1992 through 2002 
 

321. Amended Tax Returns of Husband and/or Wife #2 with IRS and DOR 
correspondence – 1992 through 1994 

 
322. Amended Tax Return of Wife – 1992 and 1993 

 
323. Social Security Benefit Statements for Husband - 1997 through 2002  

 
324. A list of property labeled Exhibit 2 from Wife deposition dated March 10, 2003 

 
325. A list of property picked up by Wife #2 

 
326. Appraisal of for the property located at 123 Street in the City of Milwaukee, 

Wisconsin by Jerome D. Chucka Appraisal Service – March 15, 2003 
 

327. Appraisal of for the property located at 123 Street in the City of Milwaukee, 
Wisconsin by Vozar Appraisal Service Inc. – September 13, 2007 
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The parties stipulate the either party may use any of the following exhibits for any purpose at the 
trial. 
 

328. Wife’s Answers to Husbands’ First Set of Interrogatories – May 24, 2007 
 

329. Wife’s Answers to Husbands Second Set of Interrogatories – August 10, 2007  
 

330. Wife’s Responses to First Set of Requests for Admission – May 25, 2007 
 

331. Wife’s Responses to Husbands First Set of Request for Production of Dcouments 
and Request for Production of Things for Inspection – May 25, 2007 

 
332. Transcript of deposition of Wife – March 10, 2003  

 
333. Transcript of deposition of Husband – March 10, 2003 

 
334. Transcript of deposition of Wife – September 25, 2007 

 
335. Transcript of deposition of Husband – December 28, 2007 

 
336. Transcript of continued deposition of Husband – January 10, 2008 

 
337. Transcript of deposition of Wife #2 – January 10, 2008 

 
 
Dated at Milwaukee, Wisconsin this ______ day of _________________, 20__. 

 
        
      Attorneys for the Plaintiffs 
 
 
 
      By: ___________________________________  
         
       State Bar No.  
       
        

Attorneys for the Defendants 
 
 
 

By: ___________________________________  
  
 State Bar No.  
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ORDER 

 
 IT IS HEREBY ORDERED that the above Stipulation entered into by and between the 

parties is made an order of the court. 

 Dated at Milwaukee, Wisconsin this ______ day of _________________, 20__. 

      BY THE COURT: 

 

      _________________________________________  
         
      Circuit Court Judge 
 
THIS DOCUMENT DRAFTED BY: 
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