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FACT PATTERN 1: 

 Parties have a pending divorce action. Jenny is represented by counsel, Joey is pro 
se. The court orders the parties and counsel for wife to engage in a settlement conference.  

 What ethical concerns should counsel for Jenny have when engaging in a 
settlement conference with a pro se litigant?  

Applicable Supreme Court Rules: 

SCR 20:1.1 - Competence.  A lawyer shall provide competent representation to a client. 
Competent representation requires the legal knowledge, skill, thoroughness and 
preparation reasonably necessary for the representation. 

SCR 20:1.7 - Conflicts of interest current clients.  
(a) Except as provided in par. (b), a lawyer shall not represent a client if the 
representation involves a concurrent conflict of interest. A concurrent conflict of 
interest exists if: 

  (1) the representation of one client will be directly adverse to another client; 
or 
  (2) there is a significant risk that the representation of one or more clients 
will be materially limited by the lawyer’s responsibilities to another client, a former client 
or a third person or by a personal interest of the lawyer. 

 (b) Notwithstanding the existence of a concurrent conflict of interest under par. 
(a), a lawyer may represent a client if: 
  (1) the lawyer reasonably believes that the lawyer will be able to provide 
competent and diligent representation to each affected client; 
  (2) the representation is not prohibited by law; 
  (3) the representation does not involve the assertion of a claim by one client 
against another client represented by the lawyer in the same litigation or other proceeding 
before a tribunal; and 
  (4) each affected client gives informed consent, confirmed in a writing 
signed by the client. 

SCR 20:3.1 - Meritorious claims and contentions.  
 (a) In representing a client, a lawyer shall not: 
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  (1) knowingly advance a claim or defense that is unwarranted under 
existing law, except that the lawyer may advance such claim or defense if it can be 
supported by good faith argument for an 
extension, modification or reversal of existing law; 
  (2) knowingly advance a factual position unless there is a basis for doing so 
that is not frivolous; or 
  (3) file a suit, assert a position, conduct a defense, delay a trial or take other 
action on behalf of the client when the lawyer knows or when it is obvious that such an 
action would serve merely to 
harass or maliciously injure another. 
 (b) A lawyer for the defendant in a criminal proceeding, or the respondent in a 
proceeding that could result in deprivation of liberty, may nevertheless so defend the 
proceeding as to require that every element of the case be established. 

SCR 20:3.2 - Expediting litigation.  A lawyer shall make reasonable efforts to expedite 
litigation consistent with the interests of the client.  

SCR 20:3.4 - Fairness to opposing party and counsel.  
A lawyer shall not: 
 (a) unlawfully obstruct another party’s access to evidence or unlawfully alter, 
destroy or conceal a document or other material having potential evidentiary value. A 
lawyer shall not counsel or assist another person to do any such act; 
 (b) falsify evidence, counsel or assist a witness to testify falsely, or offer an 
inducement to a witness that is prohibited by law; 
 (c) knowingly disobey an obligation under the rules of a tribunal, except for an 
open refusal based on an assertion that no valid obligation exists; 
 (d) in pretrial procedure, make a frivolous discovery request or fail to make 
reasonably diligent effort to comply with a legally proper discovery request by an 
opposing party; 
 (e) in trial, allude to any matter that the lawyer does not reasonably believe is 
relevant or that will not be supported by admissibly evidence, assert personal knowledge 
of facts in issue except when testifying as a witness, or state a personal opinion as to the 
justness of a cause, the credibility of a witness, the culpability of a civil litigant or the 
guilt or innocence of an accused; or 
 (f) request a person other than a client to refrain from voluntarily giving relevant 
information to another party unless: 
  (1) the person is a relative or an employee or other agent of a client; and 
  (2) the lawyer reasonably believes that the person’s interests will not be 
adversely affected 
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by refraining from giving such information.  

SCR 20:4.1 - Truthfulness in statements to others. 
 (a) In the course of representing a client a lawyer shall not knowingly: 
  (1) make a false statement of a material fact or law to a 3rd person; or 
  (2) fail to disclose a material fact to a 3rd person when disclosure is 
necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is 
prohibited by SCR 20:1.6. 
 (b) Notwithstanding par. (a), SCR 20:5.3(c)(1), and SCR 20:8.4, a lawyer may 
advise or supervise others with respect to lawful investigative activities. 

SCR 20:4.3 - Dealing with unrepresented person. 
 (a) In dealing on behalf of a client with a person who is not represented by 
counsel, a lawyer shall inform such person of the lawyer’s role in the matter. When the 
lawyer knows or reasonably should know that the unrepresented person misunderstands 
the lawyer’s role in the matter, the lawyer shall make reasonable efforts to correct the 
misunderstanding. The lawyer shall not give legal advice to an unrepresented person, 
other than the advice to secure counsel, if the lawyer knows or reasonably should know 
that the interests of such a person are or have a reasonable possibility of being in conflict 
with the interests of the client. 
 (b) An otherwise unrepresented party to whom limited scope representation is 
being provided or has been provided in accordance with SCR 20.1.2(c) is considered to 
be unrepresented for purposes of this rule unless the lawyer providing limited scope 
representation notifies the opposing lawyer otherwise.  

SCR 20:1.3 - Diligence.  A lawyer shall act with reasonable diligence and promptness in 
representing a client. 

!  4
L:\DOCS\998800\001034\SPE\37U379403.DOCX 
1009151203



FACT PATTERN 2: 

Jack and Jill have filed for divorce after 20 years of marriage.  They have no 
children.  They are amicable in their separation and have each sought attorneys to 
represent them.  The clients want to stay out of court as much as possible and keep costs 
low.  Both are 50 years old.  Jack was a plumber but was disabled after a work related 
injury.  His source of income is from SSDI and a private disability insurance policy 
totaling $45,000 per year.  Jill works in an IT department and earns $70,000 per year.  
They have separated all their personal property and equally split all their cash accounts.   

Their real estate tax bill indicates the marital home is worth $200,000.  
Unbeknownst to Jill, Jack requests that a realtor perform a market analysis for him.  The 
market analysis indicates that the property should be listed around $300,000 and could be 
expected to sell for around $275,000.  Jack does not have any retirement accounts but 
lists a gun collection with no value at the end of his financial disclosure statement.  On 
her financial disclosure statement, Jill has listed 100 stock options from her employer 
worth $0 because the options have not yet vested and a 401(k) retirement account worth 
$250,000.   

For property division, Jill’s attorney proposes that Jack retain the marital home 
and gun collection and that Jill receive have the 401(k) and her stock options.  Jill’s 
attorney states, “Well, after taxes on the 401(k), they each get assets worth $200,000 so 
that is an equal division.” 

For maintenance, Jack’s attorney proposes that Jack receive $12,500 per year in 
maintenance to equalize the income between the parties.  Jack tells his attorney that he 
has earned over $15,000 a year doing plumbing and handyman work for cash for nearly 
every year since his disability.  Jack tells his attorney, “Jill has to know about the cash 
jobs, we use that money every year for vacations.”  Jack also informed his attorney that 
he plans to start his own plumbing company after the divorce is over, but Jack has not 
told Jill of this plan. 

1. Must Jack’s attorney disclose the market analysis for the marital home?  
Does the answer change if there was an appraisal from a licensed appraiser instead 
of the market analysis from a realtor? 

2. Must Jack’s attorney require that Jill provide a retirement account statement 
for the 401(k)? 
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3. Must Jack’s attorney inquire into the vesting date of the stock options? 

4. Can Jill’s attorney rely on the real estate tax bill for the value of the marital 
home? 

5. Should Jill’s attorney rely on the real estate tax bill for the value of the 
marital home? 

6. Should Jill’s attorney require that Jack submit to a vocational evaluation to 
determine if Jack is able to work? 

7. Must Jill’s attorney have the gun collection appraised? 

8. Must Jack’s attorney disclose Jack’s handyman/plumbing income when 
discussing maintenance? 

Applicable Supreme Court Rules: 

SCR 20:1.1 - Competence.  A lawyer shall provide competent representation to a client.  
Competent representation requires the legal knowledge, skill, thoroughness and 
preparation reasonably necessary for the representation. 

SCR 20:3.4 - Fairness to opposing party and counsel.  A lawyer shall not: 
(a) Unlawfully obstruct another party’s access to evidence or unlawfully alter, 

destroy or conceal a document or the material having potential evidentiary value.  A 
lawyer shall not counsel or assist another person to do any such act; 

(b) Falsify evidence, counsel or assist a witness to testify falsely, or offer an 
inducement to a witness that is prohibited by law; 

(c) Knowingly disobey an obligation under the rules of a tribunal, except for an 
open refusal based on an assertion that no valid obligation exists; 

(d) In pretrial procedure, make a frivolous discovery request or fail to make 
reasonably diligent effort to comply with a legally proper discovery request by an 
opposing party; 

(e) In trial, allude to any matter that the lawyer does not reasonably believe is 
relevant or that will not be supported by admissible evidence, assert personal 
knowledge of facts in issue except when testifying as a witness, or state a personal 
option as to the justness of a cause, the credibility of a witness, the culpability of a 
civil litigant or the guilt or innocence of an accused; or 
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(f) Request that a person other than a client to refrain from voluntarily giving 
relevant information to another party unless: 

(1) The person is a relative or employee or other agent of a client; and 
(2) The lawyer reasonably believes that the person’s interest will not be 

adversely affected by refraining from giving such information. 
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FACT PATTERN 3: 

 Lawyer Louise represents Client Katie, who has filed for divorce from her 
husband of 15 years. Pursuant to the Judge's Pre-Trial Orders, the parties have been 
ordered to mediation on the unresolved issues. 

 Mediation takes place at Mediator Matthew's office.  A Mediation Agreement 
was signed by both parties and outlines the issues to be addressed and what the 
payment expectations and requirements are for Mediator Matthew's services.  When 
the parties and attorneys arrive at Mediator Matthew's office, they are all initially put 
in the same conference room.  They remain in the same conference room while initial 
questions are presented by Mediator Matthew and general discussions ensue. 

 After the general discussions are concluded, Mediator Matthew puts Lawyer 
Louise and Client Katie in a different conference room.  Attorney Andrew and Client 
Clayton remain separated from them for the duration of mediation. 

 When Mediator Matthew enters the conference room that Lawyer Louise and 
Client Katie are in, they are talking about the details of the case, including prior 
negotiations that had taken place between themselves and Attorney Andrew and Client 
Clayton.  Mediator Matthew, after a few hours of mediating the matter, believes the 
parties are getting close to reaching a resolution. 
Lawyer Louise is giving much needed legal advice to Client Katie throughout the 
mediation. 

1. Can Lawyer Louise give that legal advice to Client Katie in front of 
Mediator Matthew? 

2. Should Lawyer Louise give that legal advice to Client Katie in front of 
Mediator Matthew? 

3. Should Lawyer Louise get informed consent from Client Katie to do so, 
first? 

4. Is the information revealed or advice given from Lawyer Louise to Client 
Katie to Mediator Matthew protected from disclosure by Mediator Matthew? 
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Applicable Supreme Court Rule: 

SCR 20:1.6 - Confidentiality.  
 (a)  A lawyer shall not reveal information relating to the representation of a 
client unless the client gives informed consent, except for disclosures that are 
impliedly authorized in order to carry out the representation, and except as stated in 
pars. (b) and (c). 
 (b)  A lawyer shall reveal information relating to the representation of a client 
to the extent the lawyer reasonably believes necessary to prevent the client from 
committing a criminal or fraudulent act that the lawyer reasonably believes is likely 
to result in death or substantial bodily harm or in substantial injury to the financial 
interest or property of another. 
 (c)  A lawyer may reveal information relating to the representation of a client 
to the extent the lawyer reasonably believes necessary: 
  (1)  to prevent reasonably likely death or substantial bodily harm; 
  (2) to prevent, mitigate or rectify substantial injury to the financial 
interests or property of another that is reasonably certain to result or has resulted 
from the client's commission of a crime or fraud in furtherance of which the client 
has used the lawyer's services; 
  (3)  to secure legal advice about the lawyer's conduct under these rules; 
  (4) to establish a claim or defense on behalf of the lawyer in a 
controversy between the lawyer and the client, to establish a defense to a criminal 
charge or civil claim against the lawyer based upon conduct in which the client was 
involved, or to respond to allegations in any proceeding concerning the lawyer's 
representation 
of the client; or 
  (5)  to comply with other law or a court order. 
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FACT PATTERN 4: 

 Judge appoints Attorney Amy as Guardian ad Litem in case where both parties 
unrepresented.  The parties have two children.  The husband is a police officer and has a 
pension.  The mother has a part time job, but has largely been a stay-at-home mom. 

 1. Can Attorney Amy meet with both parties at the same time? 

 2. Does Attorney Amy have to meet with both parties at the same time? 

 3. Can Attorney Amy draft the stipulation to resolve custody and placement? 

 4. Can Attorney Amy draft the Marital Settlement Agreement? 

5. Does Attorney Amy have any responsibility to encourage the parties value 
husband’s pension and consider it for purposes of property division. 

Applicable Supreme Court Rules: 

SCR 20:4.1 - Truthfulness in statements to others. 
 (a) In the course of representing a client a lawyer shall not knowingly: 
  (1) make a false statement of a material fact or law to a 3rd person; or 
  (2) fail to disclose a material fact to a 3rd person when disclosure is 
necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is 
prohibited by SCR 20:1.6. 
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 (b) Notwithstanding par. (a), SCR 20:5.3(c)(1), and SCR 20:8.4, a lawyer may 
advise or supervise others with respect to lawful investigative activities. 

SCR 20:4.3 - Dealing with unrepresented person. 
 (a) In dealing on behalf of a client with a person who is not represented by 
counsel, a lawyer shall inform such person of the lawyer’s role in the matter. When the 
lawyer knows or reasonably should know that the unrepresented person misunderstands 
the lawyer’s role in the matter, the lawyer shall make reasonable efforts to correct the 
misunderstanding. The lawyer shall not give legal advice to an unrepresented person, 
other than the advice to secure counsel, if the lawyer knows or reasonably should know 
that the interests of such a person are or have a reasonable possibility of being in conflict 
with the interests of the client. 
 (b) An otherwise unrepresented party to whom limited scope representation is 
being provided or has been provided in accordance with SCR 20.1.2(c) is considered to 
be unrepresented for purposes of this rule unless the lawyer providing limited scope 
representation notifies the opposing lawyer otherwise.  

Applicable Statutes: 

Wis Stat § 767.407 – Guardian ad litem for the minor children. 
(4) Responsibilities. The guardian ad litem shall be an advocate for the best interests 
of a minor child as to paternity, legal custody, physical placement, and support. The 
guardian ad litem shall function independently, in the same manner as an attorney for 
a party to the action, and shall consider, but shall not be bound by, the wishes of the 
minor child or the positions of others as to the best interests of the minor child. The 
guardian ad litem shall consider the factors under s. 767.41 (5) (am), subject to s. 
767.41 (5) (bm), and custody studies under s. 767.405 (14). The guardian ad litem 
shall investigate whether there is evidence that either parent has engaged in 
interspousal battery, as described in s. 940.19 or 940.20 (1m), or domestic abuse, as 
defined in s. 813.12 (1) (am), and shall report to the court on the results of the 
investigation. The guardian ad litem shall review and comment to the court on any 
mediation agreement and stipulation made under s. 767.405 (12) and on any 
parenting plan filed under s. 767.41 (1m). Unless the child otherwise requests, the 
guardian ad litem shall communicate to the court the wishes of the child as to the 
child's legal custody or physical placement under s. 767.41 (5) (am) 2. The guardian 
ad litem has none of the rights or duties of a general guardian. 
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