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I. Legal Malpractice 
 

A. Elements of Malpractice 
 

  Lewandowski v. Continental Casualty Co., 88 Wis.2d 271, 277; 276 
N.W.2d 284 (1979); Estate of Campbell v. Chaney, 169 Wis.2d 399, 485 
N.W.2d 421 (Ct.App. 1992) 

 
1. Existence of lawyer/client relationship (privity – required for duty) 
2. Negligence - a breach of duty owed to client 
3. Proximate cause - causal relationship between duty and damage 
4. Actual collectible damages 

 
B. Wisconsin Jury Instructions-Civil 1023.5 

 
It is a lawyer's duty, in rendering legal services to a client, to exercise that 
degree of care, skill, and judgment which reasonably prudent lawyers 
practicing in this state would exercise under like or similar circumstances. 

 
This standard is modified by Duffey Law Office, S.C. v. Tank Transport, 
Inc., 535 N.W. 2d 91 (Wis.App. 1995).  An attorney holding himself out 
to the public and profession as specializing in an area of law must exercise 
the skill, prudence, and diligence exercised by other reasonably prudent 
specialists in the same field.   

 
C. "Generally, an attorney is not required to exercise perfect judgment in 

every instance.  He is not a guarantor of the results and will not be held 
accountable for an error in judgment if he acts in good faith and his acts 
are well-founded and in the best interest of his client."  Helmbrecht v. St. 
Paul Ins. Co., 122 Wis.2d 94, 117 (1985). 

 
Attorneys will not be held responsible when their decisions are ones that a 
reasonably prudent attorney might make even though they are later 
determined by a court to be erroneous.  DeThorne v. Bakken, 196 Wis. 2d 
713, 539 N.W. 2d 695 (Wis. App. 1995). 
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 1. Privity – lawyer-client relationship 
 

a) plaintiff has the burden of proving the existence of the  
attorney/client relationship 

 
b) the contractual relationship may be expressed or implied 

from the circumstances and does not require payment of 
fees 

 
c) depends on the intent of the parties, with the client’s 

subjective belief prevailing over the lawyer’s 
 

2. Negligence 
 

a) plaintiff must prove negligence through the use of expert  
 testimony. 
 
b) four exceptions to expert testimony rule: 
 

i. breach of a duty other than a legal duty, e.g. failure 
to follow a client’s instruction 

 
ii. an obvious breach of duty that does not involve 

specialized knowledge, e.g. failure to file an action 
within the requisite statute of limitations 

 
iii. admission of breach of duty 
 
iv. in certain cases, a breach will be found as a matter 

of law. 
 

3. Cause 
 
4. Damages 

 
a) awarded in the amount that will put the plaintiff in the 

position they would have been in but for the attorney’s 
negligence. 

 
 D. Statute of Limitations – Six Years 
 

1. Starts running: 
 

a) when the negligence occurs, or 
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b) when the client does or reasonably should discover that 
they have been harmed. 

 
II. Family Law – Claims Frequency Compared To Other Areas of Practice 

 
A. Common Sources of Claims – Areas of Practice – since WILMIC started 

in 1986 (30 year claim history) 
 
  1. Personal Injury – Plaintiff  20% 
  2. Real Estate    17% 
  3. Bankruptcy/Collections  11% 
  4. Estate, Probate, Trust   11% 
  5. Family Law     10% 

 
 B. Common Sources of Claims – Areas of Practice – 2015 
 
  1. Bankruptcy/Collections  19% 
  2. Estate, Probate, Trust   17% 
  3. Real Estate    12% 
  4. Personal Injury – Plaintiff  9% 
  5. Family Law    6% 
 
 C. Common Sources of Claims – Areas of Practice – 2016 (through Sept.) 
 
  1. Bankruptcy/Collections  22% 
  2. Estate, Probate, Trust   22% 
  3. Real Estate    17% 
  4. Family Law    14% 
 
 D. Dabbling in Family Law – not a great idea! 

 Frequency & Severity of Family Law Claims per Application Information 
 

  FL% on App.  FL Frequency  FL Severity 
 

 1. 0-10%   38%   31% 
 2. 11-20%  19.5%   27% 
 3. 21-30%  15.4%   19% 
 
 4. 31-40%  7%   5% 
 5. 41-50%  8%   7.6% 
 6. 51-60%  2%   1.6% 
 7. 91-100%  .7%   0% 
 
E. What Causes Family Law Claims? 

 
  1. Emotionally distraught clients with unrealistic expectations 
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  2. Emotion of clients – finding someone to blame 
  3. Inadequate communication 
  4. Poor client relations 

5. System not designed for solving these problems 
 
III. Types of Errors in Family Law Cases 
 
 2015 – 2016 
 
 1. Failure to obtain client consent  22% 
 2. Failure to follow client instructions  16% 
 3. Inadequate discovery/investigation  9% 
 4. Planning error in choice of procedure  9% 
 5. Fee dispute     6% 
 6. Errors in mathematical calculation  6% 
 7. Improper withdrawal from representation 6% 
 8. Procrastination in performance  6% 
 9. Failure to know or properly apply law 3% 
 10. Failure to file documents   3% 
 11. Clerical error     3% 
 
Frivolous claims against attorney accounted for 6% of claims. 
 
IV. Errors – why do they happen? 
 

1. Failure to Know/Apply Law 
 
SCR 20:1.1 Competence  
 
(not only knowing the law, but also having adequate resources, including 
time, to properly handle the representation). 

 
  a) fluid state of law 

b) perception that use of practice aids becomes 
 unnecessary with experience 
c) over-extended lawyers 
d) practicing outside of areas of expertise, substantive 

or jurisdiction\ 
 

 2. Inadequate Discovery/Investigation 
 
   a) limitations placed on lawyer by client 

b) over-extended lawyers 
c) failure to consult experts 
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 3. Planning Error in Choice of Procedures 
 

4. Client Relations Errors 
 

SCR 20:1.4 Communication 
  
  a) Failure to obtain clients’ consent or inform the client 

b) Failure to follow client instructions 
c) Unresponsive to the client 
d) Procrastination; lack of follow-up 

 
 5. Conflict of Interest 
 
 6. Clerical Error: lost file, document or evidence 
 
 7. Improper Withdrawal From Representation 
 
V. Errors – Avoiding Them 
  

 1. Calendaring Errors 
 

 a) Create a two-person system with a third party reminder 
 b) Establish an office procedure for unexpected absences 
 c) Calendar sufficient lead time 
 d) Use the systems you create 

 
 2. Failure to know/apply law errors 

 
 a) Stay current in substantive areas of practice 
 b) Develop and maintain a network of referral attorneys 

 
 i. refer matter 
 ii. refer part of matter 
 iii. call for guidance 

 
 c) Use practice aids 
 d) Maintain adequate resources, including time, to undertake 
  representation 
 

 3. Inadequate discovery/investigation errors 
 

 a) Communicate mutual expectations with client at client's 
  level of sophistication 
 b) Give client sufficient information to enable client to make 
  choices that belong to them 
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 c) If client gives instructions contrary to your advice, 
  document advice and instructions 
 d) Conduct independent investigation of facts and law 
 e) Use practice aids to ensure, and prove, that all issues of 

   representation were considered 
 

 4. Client relations errors (common in majority of malpractice claims) 
 

 a) Communicate at the client's level of understanding 
 b) Determine the client's expectations and encourage realistic 
  expectations 
 c) Promptly convey all developments to the client, particularly  
  adverse developments, preferably in writing 
 d) Show an interest in the client as a person 

   e) Be courteous:  Return all phone calls promptly; be on time  
for appointments; and avoid taking telephone calls during 
office conferences 

 f) Provide client with copies of finished work product 
 g) Share the decision-making process with the client 
 h) Avoid personal or financial involvement with clients 
 i) Respect importance of matter to client, including careful 
  guarding of client confidences 

j) Solve more problems than you create 
k) Area of vulnerability – initial contact 

 
SCR 20:1.2(a) Scope of Representation 
 
A lawyer shall abide by a client’s decisions concerning the 
objectives of representation and, as required by SCR 
20:1.4, shall consult with the client as to the means by 
which they are to be pursued. 

 
 Not only the first time you meet a potential client, but also 

a time when your client’s case is its strongest. 
 
  Assess your client’s attitude toward the case. 
 
  Honestly assess your expectations, including: 
  

- do you have the time 
- can you do the work 
- is the size and scope of the client’s 

matter reasonable for your 
practice? 

- chance of success 
- cost 
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- will you get paid? 
 
    Communicate mutual expectations 
 
VI. Family Law Error Scenarios 
 
 A. Inadequate discovery 
 
  1. Didn’t adequately assess the value of assets (typically: business, 
   real estate, stock, retirement accounts) 
 
   a) How/when is a stock divided?  What is the value?   
   b) Small business – what is the value? 
   c) Big area of concern: pensions 
   d) Marital Agreements (pre & post nuptial – clients often 
    don’t understand these) 
   e) Many of these claims arise as counterclaims in fee disputes 
 

2. Failure to Obtain Client Consent / Inform Client 
 

a) Majority of these claims are made in response to a suit by 
the lawyer for fees or continued collection attempts. 

 
b) Lawyer sued for fees.  Counterclaim alleged the lawyer 

knew she was overcharging because the lawyer had already 
compromised the bill; also alleged “extremely bad legal 
advice.” 

 
Caution!  Beware suing for fees! SCR 20:1.5 Fees 

 
• 11% of malpractice claims are a result of a fee dispute 

 
Analysis before you sue for fees 
 

• Was the client pleased with the outcome of the 
underlying representation? 

• Are you critical of your own performance? 
• Has an uninvolved attorney assessed your 

representation for possible areas of criticism? 
• Is the amount at stake worth the risk of a claim? 

Even after taxes? 
• Is there any alternative to a lawsuit for unpaid fees? 

(Fee Arbitration Program?) 
• Would a judgment be collectible? 
• How will your malpractice carrier view such a 

claim? 
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3. Planning error in choice of procedures 
 
 SCR 20:1.3 Diligence 

 
a) Failure to investigate assets and get equitable division; 

clients complain of lack of discovery, failure to use the 
“right” expert, the manner in which evidence is presented  

 
 (document every one of your client’s decisions using 

confirming letters to the client). 
 
 Document, document, document!  Put everything in 

writing! 
 
b) Client alleges: Lawyer allowed wrong choices: Shouldn’t 

have allowed client to keep family home without resources 
to pay for it and without the ability to refinance without 
husband’s consent; or Lawyer should have known spouse 
would not pay debts and fulfill obligations incurred in the 
divorce. 

 
  4. Failure to follow client instructions 

 
  a) Forced the settlement.  The “my lawyer made me do it” 

claim. 
 

5. Procrastination, lack of follow up 
 

a) Attorney handling matter became seriously ill and partner  
stepped in.  QDRO was missed until after ex-spouse 
withdrew all of the fund. 

 
b) Lawyer represented both parties (both of whom had few 

resources) at their request. Did appropriate conflict waiver 
and explained all the issues. Had trouble with a QDRO. 
Kept cautioning couple together that wife should not move 
funds until QDRO in place. She liquidated pension fund 
without informing lawyer. Eventually husband brought 
action for amount he would not receive. 

 
c) Attorney failed to respond to wife’s demand to change 

maintenance. Judge granted wife’s petition.  
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B. Other Things That Get Family Lawyers Into Trouble 
 

1. QDRO - Who is third party drafter?  What’s that person’s role?  
What’s your role? 

 
2. Pensions. Are they reliable? 

 
3. Custody - always a hot topic, even for GALs.  Many disappointed 

parents call OLR; There are always disputes about custody; many 
brought by non-client spouse. 

 
4. Valuation – if it didn’t come out the way the client wanted, lawyer 

had wrong expert or should have had another appraisal. 
 

a) Lawyer’s partner had case; lawyer inherited it after OLR 
pulled license of law partner; client questioned work done 
by both lawyers. Malpractice case mediated - Client said 
she had lied at final hearing when she agreed with 
settlement and testified she understood. 

 
 5. Marital Agreements 

 
a) Enforceability is a big issue: Judge called one fair in 

procurement, but decided the pension distribution was 
unfair at time of divorce, so invalidated whole document.   
 

b) Just review it a day before wedding.  The fiance’s attorney 
drafted it and your client knows she must sign to have the 
wedding. 

 
C. Huge Source of Family Lawyer Woes: Billing 

 
1. Many lawyers have different viewpoints.  Most agree – substantial 

advance fees in family law cases! 
 
2. When new twists happen, let client know promptly. This is 

especially true with bad news. 
 

4. General agreement: A client who can’t pay a retainer now won’t be 
able to pay a bill late.  
 

VII. Family Law Representation General Tips 
 
  1. Choosing your clients wisely – client selection is critical! 

2. Evaluating and re-evaluating cases 
3. “I should never have taken that case” 
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4. In over your head 
5. Red flags 

   
VIII. Case Studies 
 

A. A potential client comes in to meet with you about representing him in an 
on-going divorce.  

  
He: 

 
1) doesn’t know anything about you or your law firm,  
2) he is currently on his second lawyer – you would be his 

third, and 
3) he has spent most of your meeting complaining about his 

previous lawyers. 
 

There are plenty of assets to divide up, he is wealthy and earns more than 
$250,000 per year in salary. 

 
Do you take the case? 

 
B. A couple comes in and says they want you to file a joint petition for 

divorce for them. 
 

They say they agree on all issues and see this being a very amicable, easy 
divorce. 

 
You file the joint paperwork.  A few weeks later, the wife comes back and 
tells you: 

 
1) she discovered her husband is having an 

affair and she is very angry because it’s been going on for  
more than a year while she was trying to make the marriage 
work, and, 

 
2) they cannot agree on where the children should go to 

school.  They agree on everything else. 
 

What do you do now? 
 

C. The lawyer represented both the husband and wife in a divorce.  He did 
not get the QDRO drafted and accepted by the government employer 
before the wife withdrew her money.  The lawyer had warned her not to 
touch that money several times. 
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The husband filed a malpractice complaint, saying the lawyer should be 
responsible for making up the amount of the fund that was not transferred 
to him. 
 
The lawyer admits he never had done a federal government QDRO before 
and was delinquent in getting that done. 

 
The malpractice case was settled for a little less than half of the amount 
that was in the retirement account at the time of the divorce. 

 
D. The lawyer represented the husband in a divorce.  The case ended with a 

stipulated divorce.  However, the client came back later and claimed that 
the lawyer failed to properly assess the property in the division of assets.  
There were no appraisals done on the real estate.   

 
E. The lawyer found out years after the divorce that a QDRO (was supposed 

to be prepared by the other attorney) was never done.  Now the problem 
must be “fixed.” 

 
F. The client came back several years after her divorce was final claiming 

that her lawyer did not find all the assets in the marriage and therefore the 
property division was not equitable, and that she did not receive a fair 
amount of maintenance.  The lawyer was her third one in the case. 

 
G. The lawyer represented the wife in a divorce.  She later claimed that the 

assets were incorrectly evaluated, and therefore she did not get what she 
should have.  She alleges that the lawyer “coerced” her into signing the 
stipulation. 

 
The case involved “dueling accountants.”  The wife did not receive any 
maintenance after the long term marriage.   

 
This is a typical “my lawyer made me do it” claim.  She sued the lawyer 
for almost $1 million.  It settled for approximately a third of that. 
 

IX. Unbundled Legal Services, or Limited Scope Representation – Is It Allowed? 
 

A. 42 states, including Wisconsin, allow attorneys to offer unbundled legal 
services. 

 
B. Can limiting the scope of representation lessen the risk of claims? Yes… 

 
  1.  Client’s expectations are made more precise when narrowly 
   defined in limited scope representation agreements. 
 
  2.  Careful definition of scope of representation may limit blame. 
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  3.  Adequate communication levels are more carefully defined by 
   limits of representation. 
 
  4.  Relationships between lawyer and client are short term and well 
   defined. 
 
  5. In some limited scope representations, e.g., collaborative, the 
   system is tailored to bring the right talents to the client including 
   mental health professionals and accountants and other financial 
   specialists 
 

Pragmatically: 
 
  This is new and relatively untested. Without careful written 
  agreements defining the scope of representation and steps to assure 
  the informed consent of the client, the lawyer runs a risk of 
  malpractice and/or ethical violations. 
 
 C. Agreements Limiting Scope of Representation 
 

The two prerequisites of limited representation: 
 
  1.  “…if the limitation is reasonable under the circumstances” 
 

•  It is the lawyer’s burden to determine whether the 
limitation is reasonable. “Assisting a party with forms or 
providing a brief consultation may suffice for a simple 
uncontested divorce, but may be unreasonable for a matter 
involving complicated marital property and tax issues.” 
(Tim Pierce) 

 
   •  A lawyer cannot determine whether a limitation is 
    reasonable and whether the lawyer is able to provide 
    competent limited scope representation without fully 
    understanding the situation. 
 
   •  A lawyer may have a duty to advise a client of readily 
    apparent, relevant information, even if it falls outside the 
    scope of a limited representation, and to advise the clients 
    to seek independent advice if appropriate: In Nichols v. 
    Keller, 15 Cal.App.4th 1672, 19 Cal.Rptr.2d 601 (1993), a 
    California court found that a lawyer representing a client on 
    a worker’s compensation matter had a duty to advise the 
    client of a possible third party claim even if the lawyer did 
    not agree to represent the client with respect to such a 
    claim. 
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  2.  “…the client gives informed consent” 
 
   •  “Informed consent” denotes the agreement by a person to a 
    proposed course of conduct after the lawyer has 
    communicated adequate information and explanation about 
    the material risks of and reasonably available alternatives to 
    the proposed course of conduct. SCR 20:1.0(f) 
 

D. Four Issues Governing Limited Scope Representation 
 

1. The limitations on scope must be informed and should be in 
writing  

 
-  SCR 20:1.2(c) does not require that a lawyer obtain a 

client’s informed consent to limited scope representation in 
writing. 

 
- HOWEVER, SCR 20:1.5(b)(1) requires written fee 

agreements, which must include a description of the scope 
of the representation (if the total cost of the representation 
will be at least $1,000. 

 
Conclusion? Some (most?) limited scope representations will 
require written confirmation. 

 
2. The limitations on scope must be reasonable under the 

circumstances 
 

3. Changes in scope must be documented. 
 

4. An attorney has an affirmative duty to advise the client on related 
matters, even if not asked. 

 
E. Examples of Limited Scope Representation 

 
Typically, three categories: 

 
   1. Consultation 
 
    - Giving advice and direction 
 
 
 
   2. Document preparation 
 
    - Sometimes done by “ghostwriting,”  
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   3. Limited representation in court 
 

F. Potential Pitfalls With Limited Scope Representation 
 

1. Failure to identify material but unrelated issues 
 

-  California case, Nichols v. Keller, 19 Cal.Rptr.2d 601 
(1993) 

 
2. Failure to thoroughly interview the client 

  
- Even in LSR matters, a fundamental legal skill that lawyers 

must possess is the ability to determine what kind of legal 
problems a client’s situation may involve.  The initial 
interview should be as thorough in LSR matters as he/she 
would in full-service representation matters. 

 
3. Failure to provide competent and diligent representation 

 
- Good reason to limit representation: exclude legal  matters 

in which the lawyer lacks expertise or experience.  Don’t 
“dabble” in unfamiliar areas of law. 

 
- Still need to spot issues that need to be identified for the 

client, even in matters for which the lawyer is not being 
hired to provide representation.  Suggest the client seek 
independent counsel for those matters. 

 
4. Failure to explain the risks and disadvantages of “unbundling.” 

 
- Client must consent for you to limit the scope of your 

representation (must be informed consent). 
  
   - Disclose the risks and disadvantages of LSR. 
 

- Make sure client truly understands the limits of LSR.  
Some clients may mistakenly think of you as his/her lawyer 
and believe that you are representing him/her generally. 

 
5. Failure to set out in writing the scope of the representation 

 
- Consent should be in writing – good practice to protect 

yourself. 
 
   - Could be part of a written fee agreement. 
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- If client disputes the limitation of the representation, 
written consent helps protect you. 

 
Other written evidence of the relationship: 

 
• Billing statements 
• Your course of conduct 

 
X. Conclusion – Top Ten Best Practices (consider for ALL types of representation) 
 

1. Use good judgment 
2. Document your file 
3. Everything should be in writing 
4. Educate your clients 
5. Do not “dabble” in areas of law with which you are not familiar 
6. Be wary of unrealistic expectations 
7. Make sure the limitation on the scope of your services is reasonable 
8. Draft good fee agreements 
9. Use a checklist of tasks/responsibilities 
10. Memorialize any changes in the scope of your representation 

 
 
 
 
 


